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Telephone 
(310) 286-9800 



MARTIN & FERRARO, LLP 
1925 Century Park East, 17'^ Floor 
Los Angeles, California 90067 



Facsimiie 
(310) 286-2795 



FACSIMILE TRANSMITTAL 
TO: FROM: 
Name: Mail Stop ISSUE FEE 
Firm: U.S. Patent & Trademark Office 
Fax No.: 571-273-2885 



Subject: U.S. Patent Application Nt>, 10/090,506 
Gaiy K, Michelson 
Filed: February 27, 2002 

MILLING INSTRUMENTATION AND METHOD FOR 
PREPARING A SPACE BETWEEN ADJACENT 
VERTEBRAL BODIES 

Attorney Docket No. 10L0054-03000 

Customer No. 22882 

ConfiimationNo, 7817 



Name: Amedeo P. Ferraro, Esq, 
Phone No.: 310-286-9800 
No. of Pages (including this): 7 
Date: May 22, 2006 



Confirmation Copy to Follow: No 



Message: 



CERTinCATE OF TRANSMISSION UNDER 37 CFR L8 



I hereby certify that the attached Submission of Issue Fee Transmittal Foim, Issue Fee 
Transmittal (in duplicate), and copy of Decision dated April 7, 2006 are being facsimile 
transmitted to the U.S. Patent and Trademark Office on May 22, 2006, 




Sandra L. Blackmon 



If there is a problem with this transnusfiiou please call Saady Bladonon at 330-877-1202 or the sender at the 
aumber above. 



The informatioii contained in this facsimile message is pHvilegcd and confidentiftl information intended only 
for the use of the addressee listed above. If you are not the intended recipient or the employee or agent 
responsible to deliver this message to the intended recipient* please do not use this transmission in any way, 
liut contact tne sender Dy leiephone. 
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PATENT 

Attorney Docket No. l0l.(X)54-03000 
Customer No. 22882 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of: 

Gary K. Michelson 

Serial No.: 10/090.506 

Filed: February 27, 2002 

For; MILLING INSTRUMENTATION 
AND METHOD FOR PREPARING 
A SPACE BETWEEN ADJACENT 
VERTEBRAL BODIES 



Confirmation No.: 7817 

Group Art Unit: 3731 
Examiner. UyenHo 



MS ISSUE FEE 
Commissioner for Patents 
P.O. Box 1450 
Alexandria. VA 22313-1450 



Sir: 

SUBMISSION OF ISSUE FEE TRANSMITTAL FORM 

SiAmitted herewith is an Issue Fee Transmittal Form for the above-identified 
application, it is requested that the total amount of $1 ,700.00 to cover the cost of the 
Issue Fee and publication fees (previously paid on March 16. 2006 along with a Petition 
for Revival) be applied to this submission. A copy the Decision dated April 7, 2006 
granting the Petition and entry of the issue and publication fee payment is submitted 
herewith. 

If there is any deficiency or additional fee due In connection with the filing of this 
submission, please charge the fee to our Deposit Account No. 50-3726. 

Respectfully submitted, 
MARTIN & FERRARO. LLP 

Hate! May 22. 2006 



1557 Lake O'Pines Street. NE 
Hartvllle, Ohio 44632 
Telephone: (330)877-0700 
Facsimile: (330) 877-2030 
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EMARK Office 



t. u, _Cornni|sstoner for Patents 

UnrtEd States Patent and Trademark OfSce 
P.O. Box 14€0 
' Alexandria, VA 22310-1450 



COPY 



RECEIVED 
APR 1 0 2006 

MAI^TIN ft FEHR ABd» LLP 



Paper No: 



MARTIN & FERRARO, LLP 
1557 LAKE O'PINES STREET, NE 

HARTVBLLE OH 44632 COPY MAILED 

APR 0 7 2008 

In re Application of 

Michelson OFRCE OF PETmoWS 



AppUcation No. 10/090,506 

Filed: 27 February, 2002 

Attorney Docket No, 101.0054-03000 



ONPEITTION 



This is a decision on the petition filed on 16 March, 2006, to revive the above-identified 
application under 37 C.F.R. §1. 137(b) 

For the reasons set forth below, the petition under 37 CJf.R.§L 137(b) is GRANTED, 



BACKQRQUNP 

The record reflects that; 

• Petitioner failed to reply timely and property to the Notice of Allowance and Fees Due 
mailed on 4 October, 2005, with a reply due under a non-extendable deadline on or before ■ 
4 January, 2006; 

• Petitioner's submission of fees due was made by authorization to a deposit account and at 
the time the transaction was attempted to be charged there were insufficient funds in the 
account; 

• as a result, the application was deemed abandoned after midnight 4 January, 2006; 

• the Office mailed the Notice of Abandonmrait on 21 February. 2006; 
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ttie instant petition (with fee authorization) filed under 37 C.F.R. §1. 137(b) is 
accompanied by the reply in the nature of fees due and tilie statement of unintentional 
delay. 



STATUTES. RRGT T LATIQNS AND ANALYSIS 

Congress has authorized the Commissioner to "revive an application if the delay is shown to the 
satisfaction of the Commissioner to have been "unavoidable." 35 U-S,C. §133 (1994).^ 

The regulations at 37 C.F.R. §1.137(a) and (b) set forth the requirements for a petitioner to revive 
a previously unavoidably or unintentionally, respectively, abandoned application under this 
congressional grant of authority. 

The language of 35 US,C. §133 and 37 C.RR. §l.I37(a) is clear, unambiguous, and without 
qualification: the delay in tendering the reply to the outstanding Office action, as well as filing 
the first petition seeking revival, must have been unavoidable for the reply now to be accepted on 
petition-^ Delays in responding properly raise the question whether delays are unavoidable*^ 
Where there is a question whether the delay was unavoidable. Petitioners must meet the buiden 
of establishing that the delay was unavoidable within the meaning of 35 U.S.C. §133 and 37 
CF,R. §l-137(a)/ 

And the Petitioner must be diligent in attending to the matter/ Failure to do so does not 
constitute the care required under Pratt and so cannot satisfy the test for diligence and due care, 

(By contrast, iir>mti^|i'nT|sii delays are tliose that do not satisfy the very strict statutory and 



'35 U.S.C. $133 provides: 
35 U*S.C. §13^ Tiim for prosecuting appUciition« 

Upwi fbi1u» Qftbt applicant to prosecule the applieatifin wf^in six nxmth« ate- any aoion therein, of which noiico has been given of mailed to 
the Applicant or within fiueh shorter time. noC less than Ihirry dRys, as fixed by ihq Connnissioncr in such action, the application shall be 
regarded as i^doned by the ponies diereto, unless it he fhown to the satis&ciioq of the Conimissifmer that su^ d^ay ^ unavoidable. 

^ ThMefore, by exanmlB. an unavflidablc dehv tn the payment of thfe RHngFccTnishtOCCur ifaTCply is shipped by the US Postsl 
Service, but due to catastrophic accidcntp the deliveiy is not imdc 



See: Changes w F4amFrwaicemdProc€(iurti Ffna! Rule Notice. 62 Fed, Reg. al S315&-59 (October 10. 1997), 1203 Off. Gaz. 
Fat. C^cff at $6-e7 (October 21, I997)l 

^ See: fa re AnwlfcatioB ofQ. 1 1 USPl^M 1378, 1380 (OommV Pats. 1989). 

(Match 19. 1 991). It wds and is PetitiGoei^ burden to evcrclsc diligenee ih seddng either to have the holding of abandonment withdmwo or the 
applicatian revived. See 1 134 Off. Gaz. Pat. Office supt^ 
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regulatory requirements of unavoidable delay, asd also, by definition, aie not intentionaL*)) 

As to the Allegation 
of Unintentional Delay 

The requirements for a grantable petition under 37 CJ JEL §1.137(b) are the petition and fee, a 
statement/showing of unintentional delay, a proper reply, and-where appropriate-a terminal 
disclaims and fee if the application was filed before 8 June, 1995. 

Petitioner has satisfied the requiranents under the regulation 



CONCLITSinM 
The instant petition under 37 C,F.R. § 1 , 1 37(b) is ^ntad. 

The instant application is released to Publications Branch to be processed into apatcnt in due 

coiurse. 

Telephone inquiries conc«ning Ms decision may be directed to the undersiened at (S71\ 272- 
3214. 



JohnJ. Gillon, Jr. 
Senior Attorney 
Office of Petitions 



jcposiiefl tor sjipmail liy the US Po&tal Service, but other ifi^msinB nBtieis dhttud one's attention Md dw noil is noi ^^Wp^^anO/t^ 
deposited {QTshipmeni. k 
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